
Trademark Trial and Appeal Board Electronic Filing System. http://estta.uspto.gov

ESTTA Tracking number: ESTTA855771
Filing date: 11/01/2017

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Proceeding 92066858

Party Plaintiff
Mr Mark J Shapley

Correspondence
Address

MARK J SHAPLEY
125 WOODMONT WAY
RIDGELAND, MS 39157
UNITED STATES
Email: markshap@aol.com

Submission Motion to Amend Pleading/Amended Pleading

Filer's Name Karen E. Howell

Filer's email khowell@brunini.com, scarmody@brunini.com

Signature /Karen E. Howell/

Date 11/01/2017

Attachments 02807272.PDF(337431 bytes )
02806945.PDF(3396298 bytes )
02807353.PDF(5395311 bytes )
02806946.PDF(422414 bytes )

http://estta.uspto.gov


��

02782267���� 1��
��

IN THE UNITED STATES PA TENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TR IAL AND APPEAL BOARD 

 

In the matter of Trademark Registration No.: 3597904 
Filed: September 11, 2017 
For the marks: SHAPLEY’S 
Date Registered: March 31, 2009 
_________________________________________________________________ 
 

Mark J. Shapley, Mary B. Shapley, and 
Shapley’s, Inc.   

(Petitioners)       
        

 v.                                 Cancellation No. 92066858 
        

Koestler, Inc.    

(Registrant)      
_________________________________________________________________ 
 

AMENDED PETITION FOR CANCELLATION 
 

 Petitioners Mark J. Shapley, Mary B. Shapley, and Shapley’s, Inc. (collectively, the 

“Petitioners”), residents of Madison County, Mississippi and a Mississippi corporation with its 

principal place of business in Madison County, Mississippi, respectively, believe they have been 

and will be damaged by the continued presence on the Principal Register of Registration No. 

3597904 for the mark “SHAPLEY’S” in class 43 for “restaurant and bar services” (the 

“Registration”).  Koestler, Inc. (“Koestler”), a Mississippi corporation with its principal place of 

business at 868 Centre Street, Ridgeland, Mississippi 39157, fraudulently applied for and 

obtained the Registration. Petitioner hereby petitions to cancel the Registration pursuant to 

Section 14 of the Trademark Act of 1946 (15 U.S.C. § 1064). 

Petitioners’ grounds for this Petition are as follows: 

A. Koestler is not, and was not at the time of filing its application for registration, the 
rightful owner of the Shapley’s mark. 

 
1. In 1985, Petitioners Mark and Mary Shapley opened a steak and seafood 

restaurant named Shapley’s in the metro Jackson, Mississippi area. Petitioners Mark and Mary 
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Shapley provided restaurant and bar services under the “Shapley’s” service mark (the “Mark”). 

Petitioner Shapley’s, Inc. was incorporated three years later, in 1988, with Petitioners Mark and 

Mary Shapley as the sole shareholders.  

2. Shapley Development, LLC was formed in August 1997, with Petitioners as the 

sole members. Shapley Development, LLC owns the Ridgeland, Mississippi property and 

building at 868 Centre Street, Ridgeland, Mississippi, where Petitioners’ restaurant was located 

and Koestler’s restaurant is located. 

3. In July 1998, Petitioner Shapley’s, Inc. and Koestler entered into an Asset 

Purchase Agreement (the “Agreement”), pursuant to which Petitioner Shapley’s, Inc. desired to 

sell to Koestler, and Koestler desired to purchase from Petitioner Shapley’s, Inc. “the Purchased 

Assets” according to the terms and conditions of the Agreement. See Exhibit A, Asset Purchase 

Agreement at p. 1.  

4. The “BASIC TRANSACTION” section of the Agreement states, in part: 

 

See Exhibit A, Asset Purchase Agreement at Section II, p. 6 (highlights added).  

5. The Agreement defines “Purchased Assets” as “the assets described in Schedule 

1.L. hereof.”   See Exhibit A, Asset Purchase Agreement at Section I, p. 6 (highlights added).  

6. Schedule 1.L. to the Agreement identifies the following “Purchased Assets”:   
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See Exhibit A, Asset Purchase Agreement at Schedule 1.L. (highlights added).  

7. The Mark was not included in the sale as “Purchased Assets.” Instead, Koestler 

received an exclusive license to use the Mark within a 50 mile radius of Jackson, Mississippi 

“for a term beginning on the date of [the] Agreement and ending on the date the Lease is 

terminated.” See Exhibit A, Asset Purchase Agreement at Schedule 1.L. (emphasis added).  

8. Regarding the “Lease,” the Agreement states:  

 

See Exhibit A, Asset Purchase Agreement at Section III, p. 3 (highlights added).  

9. The Lease executed by Shapley Development, LLC and Koestler pursuant to the 

Agreement states: 

 

See Exhibit B, Lease at ¶2.  

10. Effective February 1, 2008, Shapley Development, LLC and Koestler entered into 

a First Amendment to Lease (“First Amendment”). See Exhibit C, First Amendment. The First 

Amendment states, in part: 
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 See id. at ¶A. Therefore, pursuant to the First Amendment to Lease, the Lease will terminate on 

June 30, 2018. Id. 

11. Notwithstanding Petitioners’ prior and rightful ownership of the Mark, Koestler 

filed Application Serial No. 77/539,217 for the mark “Shapley’s” for “restaurant and bar 

services” on August 5, 2008 (the “Application”), and obtained a registration on March 31, 2009 

(Registration No. 3597904). That Registration should be canceled.  

12. Koestler was not and is not the owner of the Mark. When Koestler filed the 

Application, Petitioners were the owners of the Mark, and Petitioners remain the owners of the 

Mark to this day. 

B. Koestler committed fraud in its procurement of the Registration.  

13. Koestler’s President, Scott Koestler, signed a declaration with the Application on 

August 5, 2008, declaring Koestler was the sole owner of the Mark. Specifically, the Declaration 

stated:  

The undersigned, being hereby warned that willful false statements and 
the like so made are punishable by fine or imprisonment, or both, under 18 
U.S.C. Section 1001, and that such willful false statements, and the like, 
may jeopardize the validity of the application or any resulting registration, 
declares that he/she is properly authorized to execute this application on 
behalf of the applicant; he/she believes the applicant to be the owner of the 
trademark/service mark sought to be registered, or, if the application is 
being filed under 15 U.S.C. Section 1051(b), he/she believes applicant to 
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be entitled to use such mark in commerce; to the best of his/her knowledge 
and belief no other person, firm, corporation, or association has the right 
to use the mark in commerce, either in the identical form thereof or in 
such near resemblance thereto as to be likely, when used on or in 
connection with the goods/services of such other person, to cause 
confusion, or to cause mistake, or to deceive; and that all statements made 
of his/her own knowledge are true; and that all statements made on 
information and belief are believed to be true. 

 
14. Koestler knew at the time the Application was filed that Koestler was not the 

owner of the Mark.  

15. Patent and Trademark Office personnel issued the Registration pursuant to 

Koestler’s declarations that the facts in the Application were true. The identification of the owner 

was material to the grant of the Registration. 

16. Koestler misrepresented its ownership interest in order to intentionally deceive the 

Patent and Trademark Office so the Registration would be issued to Koestler. 

17. The Application would have been refused registration but for Koestler’s false 

assertions. 

18. By virtue of the foregoing, Petitioners have been and will be damaged by the 

continued presence on the Principal Register of the cited Registration. 

C. The Registration falsely suggests a connection with Petitioners and consists of the 
name of living individuals without their written consent.  

  
19. The Registration falsely suggests a connection with Petitioners. It is the same as 

Petitioners Mark and Mary Shapley’s names and would be recognized as such. Petitioners own 

the Mark, but are not connected with Registrant beyond the trademark license and Lease. 

Petitioners’ names are of sufficient fame that when the Registration is used, a connection with 

Petitioners is likely to be made by someone considering purchasing the services. 



��

02782267���� 6��
��

20. Also, because, in the Application, Koestler sought to register a mark comprised of 

the names of particular living individuals, Trademark Act Section 2(c) (15 U.S.C. §1052(c)) 

required Mark and Mary Shapley’s written consent to registration of the mark as a pre-condition 

to such registration. No such consent was provided by Mark or Mary Shapley. Mark and Mary 

Shapley’s surname is associated with the Registration as being used in connection with bar and 

restaurant services. Moreover, Mark and Mary Shapley are so well known, the public reasonably 

assumes the connection, and Mark and Mary Shapley have been publicly connected with the 

business in which the Mark is being used by Koestler.  

21. By virtue of the foregoing, Petitioners have been and will be damaged by the 

continued presence on the Principal Register of the cited Registration.  

WHEREFORE, Petitioners pray that Registration No. 3597904 be cancelled and that this 

Amended Petition for Cancellation be sustained in favor of the Petitioners.  

 Dated:  November 1, 2017   Respectfully Submitted 
 
       MARK J. SHAPLEY,   

MARY B. SHAPLEY, AND 
SHAPLEY’S, INC. 

        
       By: /s/Stephen J. Carmody 
 Stephen J. Carmody 
    One of Their Attorneys 
 

OF COUNSEL: 
Stephen J. Carmody, Miss. Bar No. 8345 
scarmody@brunini.com  
Karen E. Howell, Miss. Bar No. 102243 
khowell@brunini.com  
BRUNINI, GRANTHAM , GROWER &  HEWES, PLLC 
Post Office Drawer 119 (39205) 
190 East Capitol Street, Suite 100 
Jackson, MS 39201 
Telephone:  (601) 948-3101 
Facsimile:   (601) 960-6902 
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Certificate of Service 

 
 I certify that on November 1, 2017, I sent an exact copy of this Amended Petition to 
Cancel to the Trademark Trial and Appeal Board electronically via ESTTA to the United States 
Patent and Trademark Office, Trademark Trial and Appeal Board; to Michael S. Denniston, 
Attorney for Applicant, via electronic mail to mdenniston@bradley.com and 
bcwilson@bradley.com and U.S. Mail to One Federal Place, 1819, Fifth Avenue North, 
Birmingham, AL 35203. 
 
       /s/Stephen J. Carmody 
 Stephen J. Carmody 
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ASSET PURCHASE AGREEMENT 

This Asset Purchase Agreement (11 Agreement") is made and entered into as of the 10th day 
of July, 1998, effective as of the 11th day of July, 1998 by and between Sha.pley's, Inc. ("Seller"} , 
a Mississippi corporation, and Koestler, Inc. ("Buyer"), a Mississippi co:rporation. Mark Shapley 
and Mary Shapley (collectively, 11Shareholders"), are parties to those parts of this Agreement 
where applicable. 

Seller desires to sell to Buyer, and Buyer desires to purchase :from Seller; the Purchased 
Assets (as defined below) according w the terms and conditions ofthis Agreement 

Therefore, in consideration of the ptcmises and of the mutual agreements, representations, 
warranties and covenants contained herein, Seller and Buyer agree as follows: 

I. DEFINITIONS. When used in this Agreement, the foll owing terms, in addition to the other 
capitilized temis which are specifically defined in other sections of this Agreem~ have the 
following respective meanings: 

l 'd 

A. "Business11 means the business conducted by the Seller on and prior to the date of 
this Agreement as a restaurant. 

\ 
B. •cash Pnrchase Price" means One Million Tluee Hundred Thousand Dollars 

($1,300,000). 

C. "Closing" me.ans the closing of the transactions contemplated by this Agreement, 
which shall occur at 2:00 p.xn. local time, on the Closing Date at the offices of 
Bnmini> Grantham, Grower & Hewes, PLLC, 1400 Trustmark Building, Jackson, 
Mississippi 39201 or at such other place and time as Seller and Buyer may mutually 
agree upon. 

D. 110osing Date11 means July 10, 1998, but effective as of the Purchase Date, or such 
other date as may hereafter be mutually agreed to by the Buyer and Seller. . 

E. "Defe1Ted Purchase Price" means Three Hundred N'mety One Thousand Dollars 
($391,000). 

F. "Escrow Agreement" means the Escrow Agreement in the form of Schedule 1. F. 
hereof. 

G. •tease" means the Lease in the form of Schedule 1. 0. hereof 

H. 0 Noncompete Agreement" means the Noncompete Agreements in the form of 
Schedule I. H. hereof. 
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I. "Promissoey Note11 means the Promissory Note in the form of Schedule 1. I. hereof 
to be executed and delivered by the Buyer to the Seller at the Closing pursuant to 
Section II.B hereof. 

J. "Purchase Date,, means the Seller's close ofbusiness on July 11, 1998. 

K. "Purehase Price" means One Million Six Hundred Ninety One Thousand Doll~ 
($1,691,000). 

L. "Purchased Assets" means the assets described in Schedule 1. L. hereof. 

M. "Security Agreement" means the Security Agreement in the foxm of Schedule 1. M. 
hereof. 

BASIC TRANSACTION. 

A. Sale and Ptn·chase of Assets. At the Closing, effective as of the .Purchase Date, 
Seller will sell and convey to Buyer, and Buyer will purchase and accept from Seller, 
the Purchased Assets. Buyer has agreed to purchase, and Seller has agreed to sell, 
only the Purchased Assets. No other assets of the Seller, including but not limited 
to cash, bank accounts, other cash equivalents, securities, real estate, or interests in 
real estate shall be purchased by Buyer or sold by Seller. 

B. Purchase Price. At the Closing, Buyer will pay to Seller the Purchase Price. 
Payment of the Purchase Price shall be made as follows: (1) the Cash Pmchase Price 
shall be paid by wire 1I8Dsfer of immediately available funds to an account 
designated at least three (3) business days prior to the Closing Date by Seller, or as 
otherwise agreed by Buyer and Seller; and (2) the Deferred Purchase Price shall be 
paid by delivery of and pursuant to the Pro:missoi:y Note. 

C. Allocation of Pqrchase Price. The Purchase Price shall be allocated among the 
Purchased Assets as set forth on Schedule 2.C of this Agreement. Seller and Buyer 
agree that each will complete and file its tax retums in a manner consistent with the 
allocations set forth in this Agreement for the taxable period in which the Closing 
occurs. 

D. Transactions at Closing. At the Closing, but effective as of the Purchase Date, 
Seller shall sell, transfer, convey, assign and deliver the Purchased Assets to Buyer, 
free and clear of any liens and encumbrances, and shall deliver to Buyer such 
documents, instruments and certificates as are required by this Agreement to be 
delivered ·by Seller. At the Closing, Buyer shall deliver to Seller the Purchase Price 
and such documents, instruments and certificates as are required by this Agreement 
to be delivered by Buyer. The conveyance documents for the Purchased Assets shall 
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reflect that the Purchased Assets are conveyed in their I.las is" condition, and shall 
otherwise be in form and substance commonly used in the St.ate of Mississippi and 
reasonably acceptable to Buyer, Seller, and their counsel. 

III . OTHER COYENANJS AND AGREEMENTS. 

v 'd 

A. ld&u, At the Closing, Buyer will execute and deliver, and Seller will execute or 
cause the owners of the Real Property to execute and deliver, the Lease.~ 

B. Noncompete Agreemenu. At the Closing, the Shareholders and Buyer will execute 
and deliver the Noncompete Agreement 

C. Security Agreement. At the Closing, Buyer will execute and deliver the Security 
Agreement 

D. Escrow Agreement. At the Closing, Buyer and Seller will execute and deliver the 
Escrow Agreement. 

E. OnJ.ina;r:y Course. Pending the Closing, Seller shall cmy on the Business in the 
ordinary and regular course, and in the same manner as heretofore conducted, and 
Seller shall not eugage in any transaction or activity, or enter into any agreement or 
make any commitment, except in the ordinary and regular course of business . 
. 

F. Best Efforts to Close. Both Seller and Buyer shall take all actions within their 
reasonable capabilities to render ac.eurate on and as of the Closing Date their 
respective representations and warranties contained in this Agreement. Seller and 
Buyer s.hall use their best efforts to perform all of their covenants contained herein 
and to· satisfy all the conditions to the consummation of the transactions 
contemplated hereby, provided, that Seller and Buyer shall not be required to waive 
any of their respective rights hereunder. In the event that either Seller or Buyer 
learns that any represemations or warranties contained herein may not be true in all 
material respects, or leams that any covenants contained herein may not be able to 
be performed or that any of the conditions to Closing may not be able to be met, such 
party shall immediately notify the other of such developments. 

G. Consents, Seller will use its best efforts to obtain, prior to the Closing, all consents, 
approvals, and other agreements which may be required for the due and punctual 
coDSWllll1ation of the transaction contemplated by this Agreement. 

H. Preservation of Businffl. Pending the Closing, Seller will use its normal best 
efforts (taking into account the circumstances of the pending sale under this 
Agreement) to preserve its relationships with its vendors, suppliers, and customers, 
and Seller will promptly notify Buyer of any material adverse change in its 
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relationship with any such person promptly after Seller receives actual knowledge 
of the :mat;eriaI adverse change. Seller 'Will not termmate any of its employees prior 
to the Closing, except for cause, and Seller will promptly notify Buyer of the 
resignation prior to Closing of any of Seller's employees. 

Employees. Sellet shall be responsible for and shall cause to be discharged and 
satisfied in full all amounts owed to any employee of Seller, including wages, 
salaries, accrued vacation, any employment, incentive, compensation or bonus 
agreements, or other benefits or payments on account of temtlnation of any such 
employees. 

Ad Valorem Taxes. Buyer shall be responsi"ble for paying the current year ad 
valorem taxes. 

Warehous~ Seller grants Buyer the right to use the cooler located in the warehouse 
at 854 Centre Street, Ridgelan~ Mwissippi, provided that Buyer pays all rent and 
utilities on such waxehouse. 

Tag Along Come Along. Notwithstanding any provision the Noncompete 
Agreement to the contrary, Seller and Shareholders a8{ee not to own, opemte or work 
for any Sbapley's Restaurant or any similar upscale restaurant anywhere in the Unit.ed 
States for three (3) years from the date of this Agreement without Buyet's consent. 
Buyer bas consented to Shareholder's ownership in "Sbapley's in the Delta/ a similar 
upscale restaurant located in Greenville, Mississippi. Buyer and Seller agree that 
each will have the right to participate on a pro rata basis with the other in the 
ownership of any future Shapley's Restaurant or any similar upscale restaurant. The 
participation right referenced above shall expire upon the termination of the Lease 
(including renewals); prov.ided, however, that if Buyer purchases the leased premises 
from Shapley Development, LLC (the lessor m the Lease), such participation right 
shall expire twenty (20) yeaxs from the date of this Agreement 

IV. REPRESENTATIONS AND WARRANTIES OF SELLER. 

�~� 'd 

Seller represents and warrants to Buyer as follows: 

A. Corporate Organintjon; C"..ood Standing. Seller is a ooxporation duly organized, 
validly existing, and in good standing under the laws of the State of Mississippi and 
has the cozporate power t.o enter into this Agreement and to cany out the transactions 
contemplated hereby. Seller has not received notice or other communication from 
any governmental body or agency where it is not qualified to do business to the effect 
that it should be so qualified to do business. 
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Authority and Binding Effect. The execution, delivery and performance ofthi.s 
Agreement and all documents conte.tnplated hereby by Seller have been duly 
authom.ed by all requisite corporate and shareholder actions of Seller; and this 
Agreement and all documents and instruments contemplated hereby executed by 
Seller and/or the Shareholders constitute the legal, valid and binding obligations of 
Seller and/or the Shareholders, as applicable, enforceable against Seller and/or the 
Shareholders, as applicable. in accordance with their respective tenns. 

No 'Violation. Neither the execution and delivery of this Agreement nor the 
consummation by the Seller and/or the Shareholders of the tmnsacti.ons contemplated 
hereby will (1) cause any default in or breach of any provision of the Articles of 
Incorporation or Bylaws of the Seller or any indenture, lease or other material 
contract to which the Seller or any Shareholder is bound, and none of such actions 
will result in acceleration, ·or any similar right of any party, under any material 
agreement to which Seller or a Shareholder is a party, or 

0

(2) result in the creation of 
any encumbrances upon any of the Purchased Assets or other assets of the Seller or 
any Shareholder. Neither the execution nor delivery of this Agreement nor the 
consummation by Seller or the Shareholders of the transactions contemplated hereby 
will constitute a violation of any judgn:,.ent, decree, order, regutation or rule of any 
court or governmental authority or any statute or law. 

Absence of Certain Liabilitki, Except for cummt year ad valorem taxes not yet 
due and payable, Seller bas no liabilities or obligations, whether accrued, absolute, 
contingent or othel'Wise, due orto become due, including without limitation liabilities 
for federal, stare, local or foreign taxes that, following consummation of the 
transactions contemplated by this Agreement, would be binding upon Buyer or the 
Purchased Assets. 

Title to PropertY; EncgmbraDS§. Seller has good and valid fee simple title to all 
of the Purchased Assets, subject to no liens or other restrictions except as disclosed 
on Schedule 4.E. All such liens and restrictions will be satisfied by Seller at or 
before the Closing, to the end that Seller will convey to Buyer good and valid fee 
simple title to the Purchased Assets free of any lien or other encumbrance 
whatsoever. 

Litigation; Complians,ewith Law. Except as set forth.in Schedule 4.F hereto, (1) 
Seller has not filed or been served with process so as to make Seller a party to, or to 
the best knowledge of Seller, overtly threatened with, any formal claim, controversy, 
legal action or other formal proceeding, whether or not before any court or 
administrative agency, with respect to Purchased Assets or the Business; and (2) to 
the best knowledge of Seller, Seller has no claim, obligation, liability, loss, damage 
or expense, of whatever kind or nature, contingent or otherwise, inCUl'Ied or imposed 
or based upon any provision of current federal, state or local law or regulation or 

Page5 

006 'ON 



V. 

L 'd 

G. 
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common law, pertaining to health, safety or environm.e;ot.al protection and arising out 
of any act or omission by Seller, its employees, agezrts or representatives related to 
the Business or arising out ofth.e ownership, use, control or operation by Seller of the 
Putehased Assets. 

Tax Retums and Ljabilitie,,. Seller has filed all tax returns for all taxes required 
to be filed with all appropriate govemm.ental authorities. All taxes due and payable 
by Seller ( or claimed to be due and payable) have been paid (regardless,wbether tax 
returns relating to such taxes have been duly and timely filed or if filed, regardless 
whether such tax returns are deficient), except such amounts as are being contested 
dillgently and in good faith and are not in the aggregate material and for which Seller 
has adequately disclosed to Buyer. Ther.e are no pending 1ax audits, claims or 
proceedings relating to Seller, the Purohased Assets, or the Business or the income 
therefrom. Seller has not agreed to any waiver or extension of any statute of 
limitations relating to any tax. 

Ownership of Seller's Stock. Each of the Shareholders is the beneficial own.er of 
the number of shares of the issued and outstanding capital stock of the Seller set forth 
on Schedule 4.H. 

~O.NSA,ND WARRANTIES QFBUYER, Buyer hereby represents and 
warrants to Seller as follows: 

A. 

B. 

C. 

Coi:porate Organization; Good Standing. Buyer is a corporation duly organized, 
validly existing, and in good standing under the laws of the State of Mississippi; and 
Buyer has the corporate power to enter into this Agreement and to caay out the 
transactions contemplated hereby. 

Authority and Bindlni Effect. The execution, delivery and performance of this 
Agreement, the Promissory Note, the Security Agreement, the Escrow Agreement, 
the Lease, and the other documents contemplated hereby to be executed by Buyer 
have been duly authoriz.ed by all necessary coiporate action on the part of Buyer. 
This Agreement has been, and the Promissoxy Note, Security Agreement. the Escrow 
Agreement, Lease, and other documents to be executed by Buyer pursuant to this 
Agreement will be, duly and validly executed and delivered by Buyer and constitute 
and will constitute, as the case may be, the valid and binding obligation of Buyer, 
enforceable against Buyer in accordance with their respective terms. 

N2 Violation. Neither the execution and delivery of this Agreement nor the 
consummation by Buyer of the transactions contemplated hereby will (1) cause any 
default in or breach of any provision of the Articles of Incorporation or Bylaws of 
Buyer, or any indenture, lease or other material contract to which Buyer is bound, 
and none of such actions will result in acceleration, or any similar right of any party, 

Page6 

006 'ON 



,, ... -
'-

under any loan or other agreement to which Buyer is a party, or (2) result in the 
creation of any encumbrances upon any of the properties or assets of Buyer. Neither 
the execution nor delivery of this Agreement nor the consummation by Buyer of the 
transactions contemplated hereby will constitute a violation of any judgment, decree, 
order, regulation or rule of any court or governmental authority or any statute or law. 
No consent, approval or authorization of any third party is required in connection 
with the execution, delivecy and perfonnance of this Agreement by Buyer. 

VI. CONDITIONS TO BUYER'S OBLIGATIONS. The obligations of Buyer.to consummate 
the transactions contemplated by this Agreement and to pay the Purchase Price are subject 
to the satisfaction, on or prior to the Closing Date, of the following conditions, any and all 
of which may be waived by Buyer: 

A. Representations Tme; Obligations to Perfonn. (1) The representations and 
wammties of the Seller contained in this Agreement shall be true and correct at and 
as of the time of the Closing, except for representations and warranties specifically 
relating to a time or times other than the time of the Closing (which shall be true and 
correct at such other time oi times) and except for changes permitted by this 
Agreement. with the same force and effect as if made at ana as of the time of 
Closing; (2) Seller shall have performed and complied with all agx-eements and 
covenants required by this Agreement to be performed by Seller at or prior to the 
Closing; and (3) Seller shall have delivered to Buyer a oertificate, signed by the 
President of Seller. and dated the Closing Date, to all of such effects. 

B. No Material Adveue Change. There shall not have oCCWied any material adverse 
change since the date of this Agreement in the condition of the Purchased Assets, or 
the Business, and the Seller shall have delivered to Buyer a certificate, signed by the 
President of Seller, and dated the Closing Date, to such effect 

C. Litigation. No suit, investigation, action or other proceeding shall be pending or 
threatened against Seller or Buyer before any court or governmental agency that, in 
the opinion of counsel for Buyer, could result in the restraint. prohibition or the 
obtaining of damages or other relief against Buyer in connection with this Agreement 
or the consummation of the transactions contemplated hereby. 

D. Consents and Approvals. All consents and approvals required by private parties or 
goverrunental. authorities with respect to the transactions contemplated by this 
Agreement shall have bee.o. obtained. 

E. Lease. The Lease shall have been executed by all parties thereto other than Buyer 
and delivered to Buyer . 

. I Page7 
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F. Noncompete Agreement. Shareholders shall have executed and delivered to Buyer 

a Noncompete Agreement. 

VII. CONDITIONS TO THE SELLER'S OBLIGATIONS. The obligations of the Seller to 
consummate the transactions contemplated by this Agreement and to sell the Purchased 
Assets to Buyer are subject to satisfaction, on or prior to the Closing Date, of the following 
conditions, any and all of which may be waived by Seller. 

A Re1u:esentations and Warranties True; Obligations to Perform. (1) The 
representations and wan:antles of Buyer contained in this Agreement shall be true and 
correct at and as of the time of Closing, except for representations and wmanties 
specifically relating to a time or tim~ otbe.r than the time of Closing (which shall be 
1rue and comet at such other time or times) and except for changes permitted by this 
Agreemen4 with the same force and effect as if made at and as of the time of the 
Closing; (2) Buyer shall have performed or complied with all agreements and 
CO'Venants required by this Agreement to be performed by Buyer at or prior to the 
Closing; and (3) Buyer shall have delivered to the Seller a certmcare» signed by the 
President of Buyer and dated the day of Closing, to all of such effects. 

B. Purchase Price. Buyer shall have paid the Cash Purchase Price in accordance with 
Section II.B hereof. 

C. �~� Buyer shall have executed and delivered the Lease and paid any rent then 
due. 

O. Promissozy Note and Security Agreement.. Buyer shall have executed and 
delivered the Promissory Note and Security Agreement. 

E. Litigation. No suit, investigatioo, action or other proceeding shall be threatened or 
pending against Seller or Buyer before any court or govemmental agency that, in the 
opinion of counsel for Seller, could tesult in the IeStraint, pi:olnoiti.on or the obtaining 
of damages or other relief against Seller in comiection with 1his Agreement or the 
consummation of the transactions contemplated hereby. 

VIII. TERMINATION AND ABANDONMENT;ETC. 

6 'd 

A. Temrlnation and Abandonment This Agreement may be tenninated and 
abandoned at any time prior to the Closing Date: (1) by mutual agreement of the 
parties hereto; (2) by Buyer, if the conditions set forth in Section VI shall have not 
been complied with or performed and such noncompliance or nonperformance shall 
not have been cured or eliminated ( or by its nature cannot be cured or eliminated) by 
Seller on or before the Closing Date; or (3) by Seller, if the conditions set forth in 
Section VII shall not have been complied with or performed and such noncompliance 
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or nonperformance shall not have been cured or eliminated ( or by its natute cannot 
be cured or eliminated) by Buyer on or before the Closing Date. 

B. Automadc Termination. In the event the transactions contemplated hereby are not 
consummated pursuant to this Agreement on or before the Closing Date, this 
Agreement shall wminate automatically without any action on the part of any party, 
unless the parties hereto shall have agreed upon an extension of time in which to 
consummate such transactions. • 

c. Rights and Obligations upon Tennination. If this Agreement is terminated 
pursuant to th.is Article vm, this Agreement shall forthwith cease to have effect by 
and among the parties, and all further obligations of the parties shall terminate 
without further liability, except that such termination shall not constitute a waiver of 
any rights any party may have by reason of a breach by another party of any 
agreement or covenant in this Agreement which occurs prior to such termination. 

IX. MISCELLANEOUS. 

01 .d 

A. Entire Agreement. This Agreement (including the exhibits and'schedules) contains 
all the terms and conditions agreed upon by the parties with respect to the subject 
matter hereof, and no other representations, promises, agreements or understandings, 
written or oral, made prior hereto or contemporaneously herewith, regarding the 
subject matter of this Agreement, shall be of any force or effect. 

B. Modifications and Waivers. No change, modification or waiver of any provision 
of this Agreement shall be valid or binding unless it is in writing. dated subsequent 
to the date hereof, and signed by the party intended to be bound. No waiver of any 
breach; term or condition of this Agreement by either party shall constitute a 
subsequent waiver of the same or any other breach, term or condition. 

C. Counterparts. This Agreement shall be executed simultaneously in two or more 
cou.nterpaxts, each of which shall be deemed an original, but all of which shall 
constitute one and the same instrument 

D. Governing Law. This Agreement shall be governed and construed in accordance 
with the laws of the State of Mississippi applicable to agreements made and to be 
pe.tformed entirely within such state. 

E. Headings. The headings used in this Agreement are for convenience only, shall not 
be deemed to constitute a part hereof, and shall not be deemed to I• characterize 
or in any way affect the provisions of this para.graph. 

F. Exhibits. The exhibits and schedules are part of this Agreement as if fully set forth 

Page9 

006 ·oN 



I l 'd 

herein. 

G. Seyerability. If any provision of this Agreamen~ is invalid, those portions of this 
Agreement that are not invalid shall nevertheless be eofo:rced, unless such 

. enforcement would materially alter the relative rights and obligations of the parties. 

H. Notff;es. All notices, requests, demands or other communications required or 
pennitted by this Agxeeme.nt shall be in writing, and delivecy shall be deemed to be 
sufficient if delivered personally or by registered or certified mail, retum receipt 
requested, postage prepaid, addressed as follows: 

If to Seller: 

Mark Shapley 
174 Butler Drive 
Ridgeland, MS 39157 

With a copy to: 

JosephE. Varner, ill 
Brunini, Grantham, Gtower & Hewes, PLLC 
1400 Trufflnark Building (39201) 
Post Office D,:awer 119 
Jackson, Mississippi 39205-0119 

Ifto Seller: 

Scott Koestler 
404 Shadowood Drive 
Ridgeland, Mississippi 39157 

Wlth a copy to: 

L. Carl Hagwood 
J. Chadwick Mask 
Campbell, Delong, Hagwood & Wade, LLP 
923 Washington Avenue 
Greenville, MS 38701 

Either party may change its address pursuant to notice given by such party in 
accordance with the provisions of this section. 

I. Further Assurances. Each party agrees, at any time and from time to time, without 
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further consideration, to take all such actions and execut.e and deliver all such 
docuinents as ma.y be necessary to effectuate the purposes of this Agreement Each 
party further agrees to cooperate in connection with any Internal Revenue Service 
audit relating to the transactions contemplated hereby. 

J, Announcements. Neither Seller nor Buyer, without the express written consent of 
the other, will make any public announcement or issue any press release, or make any 
recording in any public record, in respect of this Agreement or the tt.msactions 
contemplated hereby until following the Closing. 

K. Expenses. Except as otherwise provided herein, Buyer and Seller shall each pay the 
fees and expenses of its respective counsel, accountants and other experts incident 
to the negotiation and preparation of this Agreement and consummation of the 
transactions contemplated hereby. 

L. Suryiyaj of Rg,,resentadons, Warrantiey and Covenants. Each of the 
representations, warranties, obligations, covenants and agreements of the parties 
included or provided for herein or in any schedule, certificate or other document 
delivered pursuant to this Agreement shall survive the consummation of the 
transactions contemplated by this Agreement 

M. Spegfic Performance. Each party hereto agrees that any remedy at law for any 
breach of the provisions contained in this Agreement shall be inadequate and that the 
other parties hereto shall be entitled to specific performance and any other 
appropriate iajunctive relief in addition to any other remedies such party might have 
under this Agreement or at law or in equity. 

N. Assignment. Neither Buyer nor Seller may assign this Agreement, in whole or in 
pa.rt, without the prior written consent of the other, which shall not be unreasonably 
withheld This Agreement and all of the provisions heteof shall be binding upon, and 
inure to the benefit~ Buyer and its respective successors and permitted assigns and 
Seller and its respective successors and pennitted assigns. 
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0 . Execution by Shareholden, The Shareholders execute this Agreement in their 
individual capacity for the sole pwposes of the agreements applicable to them as set forth in this 
Agreement. 
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NONCOMJ$TE AGREEMENT 
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NONCOMPETEAGREEMENT 

This Noncompete Agreement ("Agreement') is made as of the 10th day of July, 1998, 
effective as of the 11th day of July, 1998, by and between Mark Shapley a.nd Mary Shapley 
( collectively "Shareholder'~ and Koestler, In~, a Mississippi corporation (lllJ\lyet""): 

Recitals 

WHEREAS, Buyer and Shapley's, Inc. (11Shapley'sj have entered into that certain Asset 
Purchase Agreement dated as of July 10, 1998 (" Asset Purchase Agreementj; and 

WHEREAS, the Asset Purchase Agreement requhes that Shareholder execute and deliver 
this Agreement as a condition precedent to the obligations of Buyer 'Under the Asset Purchase 
Agreement. 

NOW, TIIBREFORE, in consideration of the premises, mutual promises, covenants, 
agreements, representations and warranties contained herein and in the Asset Purchase Agreement, 
and intending to be legally bound hereby, Shareholder agrees as follows: 

51 'd 

1. Definitions. Capitalized te.ans used and not otherwise defined herein shall have the 
respective meanings assigned to them in the Asset Purchase Agreement. 

2. Aclmowledgments,,hy Shareholder. Shareholder acknowledges that (i) Buyer has 
required that Shareholder make the covenams set forth in Section 3 of this 
Agreement as a condition to Buyer's consummating the transactions contemplated 
by the Asset Purchase Agreement; (h1 the provisions of Section 3 of this Agreement 
are reasonable and necessacy became of the unique nature of the Business; and (iii) 
Buyer would be ureparab]y damaged if Shateholder were to breach the covenams set 
forth.in Section 3 of this Agreement 

3. Noncompetition. Shareholder hereby agrees that Shareholder will not participate 
in, own (in whole or in part), manage, ope.rate or control, directly or indirectly, within 
a fifty (50) mile l'3.Clius of Jackson, Mississippi for a period of the earlier of (i) the end 
ofth.e lease term (including renewals) pursuant to the-Lease Agreement between 
Buyer and Shapley Development, LLC, as referenced in the Asset Purchase 
Agreement, or (Ii) upon the default by Buyer under the terms of the Le~e or the 
Promissory Note ( �~� referenced in the Asset Purchase Agreement), &iy business that 
is or could be competitive with the business conducted by Shapleys immediately 
prior to the date hereof; provided that, notwithstanding the foregoing, nothing herein 
shall be construed to prohibit or restrict ownership of Shapley's Gourmet Foods, a 
direct sale food business currently owned by Shareholder, or (b) a company's 
securities that are listed on a national securities exchange or the National Associatioo 
of Securities Dealers Automated Quotation System, which (i) constitutes less than 
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one percent (1 %) of the outstanding voting stock of such company, (ii) does not 
constitute control over such company, and (ill) is held solely for investment 
purposes. Shareholder agrees that this covenant is reasonable with respect to its 
duration, geographical area and scope. 

Remedies. If Shareholder breaches the covenants set forth in Section 3 of this 
Agreement, Buyer.shall be entitled to the right to injunctive or other equitable relief 
to restrain any breach or threatened breach or otherwise to specifically enforce the 
provisions of Section 3 of this Agreemen4 it bemg agreed by the parties hereto that 
money damages alone would be an inadequate remedy for such breach. 

General. 

(A) This Agreement sba1l be binding upon the parties hereto and shall inure to the 
benefit of their affiliates and successors. 

(B) The rights and remedies of the parties to this Agreement are cumulative and 
not alternative. Neither the failure nor any delay by any party in exercising 
any right, power, or privilege under this Agreement will 'operate as a waiver 
of such right, power, or privilege, and no single or partial exercise of any 
such right, power, or privilege will preclude any other or further exercise of 
such right, power, or privilege or the exercise of any other right, power, or 
privilege. To the maximum extent permitted by applicable law, (i) no claim 
or right arising out of this Agreement can be discharged by one party, in 
whole or in party, by a waiver or reDUDciation of the claim or right unless in 
writing signed by the other parties; ('ii) .no waiver that may be given by a 
party will be applicable except in the specific instance for which it is given; 
·and (ill) no notice to or demand on one party will be deemed to be a waiver 
of any obligation of such party or of the right of the party giving such notice 
or demand to take further action without notice or demand as provided in this 
Agreement. 

(C) This Agreement shall be governed by the laws of the State of Mississippi 
without regard to conflicts of laws principles. 

(D) Whenever possible, each provision and term of this Agreement shall be 
interpreted in a manner to be effective and valid, but if any provision or term 
of this Agreement is held to be prohibited by law or invalid, then such 
provision or term shall be ineffective only to the extent of such prohibition 
or invalidity, without invalidating or affecting in any manner whatsoever the 
remainder of such provision or term or the remaining provisions or terms of 
this Agreement If any of the covenants set forth in Section 3 of this 
Agreement is held to be in"8lid or unenforceable due to its scope, breadth or 
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duration, then it shall be modified to the scope, breadth or duration pennitted 
by law and shall be fully enforceable as so modified. 

(E) This Agreement may be executed in two or more countetparls, each of which 
shall be deemed to be an original copy of this Agreement a:ad all of which, 
when taken together, shall be deemed to constitute one and the same 
agreement 

(F) The headings of Sections in this Agreement are provided for convenience 
only and shall not affect its construction or interpretation. All references to 
11Sectionn or "Sections .. referto the corresponding Section or Sections of this 
Agreement unless otherwise specified All words used in this Agreement 
shall be construed to be of suc.h number as the circumstances require. 

(0) This Agreement and the Asset~ Agreement constitute the entire 
agreement between the parties with respect to the subject matter of this 
Agreement and supersede all prior written and oral agreements and 
understandings with respect to the subject matter of this Agreement. This 
Agreement may not be amended except by a written agreement executed by 
the parties. 

rn WITNESS WHEREOF, the parties hereto have duly executed this Agreement as of the 
day and year first above written. 

SHAREHOLDER: 

Mark Shapley 

Mary Shapley 

KOESTLER, INC. 

Scott Koestler, President 
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Schedule 1. G. 

LEASE 

6 l 'q .OQ6 'ON 



. . 

Schedule 1. L. 

fl!RCHASED ASSETS 

(a) All furniture, fixtures, e.quipment and inventory located in the building situated at 868 
Centre Street, Ridgeland, Mississippi, as of the close of business on July 11, 1998, less and except 
the following: 

(i) Eudora Welty Print 
(ii) "Mark in the Oarden11 Portrait 
(iii) Venta-Hood 

The equipment shall include, but shall not be limited to, the items described on Schedule 1. 
L. -A. 

(b) The exclusive right to use the name "Sbapley's" or 11Sbapley's Restaurant'1 within a 
50 miles radius of Jackson, Mississippi for a term beginning on the date oftbis Agreement and 
ending on the date the Lease is terminated, excluding Shapley's Gourmet Foods, a direct sale food 
business owned by Shareholders. This exclusive right shall also tenninate if Buyer defaults on the 
Promissory Note or the Lease and such default is not cured under the terms of such agreements. 
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NONCOMPETEAGREEMENT 

This Noncompete Agreement ("Agreemen~ is made as of the 10th day of July. 199&, 
effective as of the 11th day of July, 1998, by and between Mark Shapley and Mary Shapley 
( collectively "Shareholders') and Koestler, Inc., a Mississippi corporation ("Buyer'). 

Recitals 

WHEREAS, Buyer and Shapley's, Inc. ("Shapley's") have entered into that certain Asset 
Purchase Agreement dated as of J~ 10, 1998 (·Asset Purchase Agreement"); and 

WHEREAS, the Asset Purchase Agreement requires that Shareholder execute and deliver 
this Agreement as a condition precedent to the obligations of Buyer tmder the Asset Purchase 
Agreement. 

NOW, TIIBRBFORE, in consideration of the premises, mutual promises, covenants, 
agreements, representations and warranties contained herein and in the Asset Purchase Agreemem, 
and intending to be legally bound hereby, Shareholder agrees as follows: 

6£ 'd 

1. Definitions. Capitaliz.ed terms used and not otherwise defined herein shall have the 
respective meanings assigned to them in the Asset Purchase Agreement. 

2. Acknowledgments by Shareholder. Shareholder acknowledges that (i) Buyer has 
required that Shareholder make the covenants set forth in Section 3 of this 
Agreement as a condition to Buyer's consummating the 1ransactions contemplated 
by the Asset Purchase Agreement; (ii) the provisions of Section 3 of this Agreement 
are reaooable and necessary because of the unique nature of the Business; and (iii) 
Buyer would be irreparably damaged ifSltareholderwereto breach the covenants set 
forth in Section 3 of this Agreement 

3. Noncompetition. Shareholder hereby agrees that Shareholder will not participate 
in, own (in whole or in part), manage, operate or conttol, directly or indirectly, within 
a fifty (50) mile radius ofJackson, Mississippi for a period of the earlier of (i) the end 
of the lease term (including renewals) pursuant to the Lease Agreement between 
Buyer and Shapley Development, LLC, as referenced in the Asset Purchase 
Agreement, or (ii) upon the default by Buyer under the tenns of the Lease or the 
Promissory Note (as referenced in the Asset Purchase Agreement), any business that 
is or could be competitive with the business conducted by Sbapley's immediately 
prior to the date hereof; provided that, notwithstanding the foregoing, nothing herein 
shall be construed to prohibit or restrict ownership of Shapley's Gounnet Foods, a 
direct sale food business cUIIently owned by Shareholder, or (b) a company' s 
securities that are listed on a national securities exchange or the National Association 
of Securities Dealers Automated Quotation System, which (i) constitutes less than 
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one percent (1 % ) of the outstanding voting stock of such company, (ii) does not 
constitute control over such company, at1.d (:w") is held solely for investment 
purposes. Shareholder agxees that this covenant is reasonable with respect to its 
duration, geographical area and scope. 

Remedies. If Shareholder breaches the covenants set forth in Section 3 of this 
Agreement, Buyer shall be entitled to the right to injunctive or other equitable relief 
to restrain any breach or threatened breach or otherwise to specifically. enforce the 
provisions of Section 3 of this Agreement, it being agreed by the parties hereto that 
money damages alone would be an inadequate remedy for such breach. 

General. 

(A) This Agreement shall be binding upon the parties hereto and shall inure to the 
benefit of their affiliates and successors. 

(B) The rights and remedies of the parties to this Agreement are cumulative and 
not altemative. Neither the failure nor any delay by any party in exercising 
any right, power. or privilege mider this Agreement will 0perate as a waiver 
of sucll right power, or privilege, and no single or partial exercise of any 
such right, power, or privilege will preclude any other or :further exercise of 
such right, power, or privilege or the exercise of any other right, power, or 
privilege. To the maximum e:nent permitted by applicable law, (i) no claim 
or right arising out of tbis Agreement can be discharged by one party, in 
whole or in party, by a waiver or renunciation of the claim or right unless in 
writing signed by the other parties; (tl) :po waiver that may be given by a 
party will be applicable except in the specific instance for which it is given; 
~d (fu') no notice to or demand on one party will be deemed to be a waiver 
of any obligation of such patcy' or of the right of the party giving such notice 
or demand to take further action without notice or demand as provided in this 
Agreement 

(C) This Agreement shall be governed by the laws of the State of Mississippi 
without regard to conflicts of laws principles. 

(D) Whenever possible, each provision and term of this Agreement shall be 
interpreted in a manner to be effective and valid, but if any provision or tenn 
of this Agreement is held to be prohibited by law or invalid, then such 
provision or term shall be ineffective only to the extent of such prohibition 
or invalidity, without invalidating or affecting in any manner whatsoever 1he 
remainder of such provision or term or the remaining provisions or tenus of 
this Agreement If any of the covenants set forth in Section 3 of this 
Agreement is held to be invalid or unenforceable due to its scope, breadth or 
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duration, then it shall be modified to the scopt; breadth or duration permitted 
by law and shall be fully enforoeable as so modified. 

(E) This Agreement may be executed in two or more counterparts, each of which 
shall be deemed to be an original copy of this Agreeml"Jlt and all of which, 
when taken together, shall be deemed to constitute one and the same 
agreement 

(F) The headings of Sections in this Agreement are provided for convenience 
only and shall not affect its construction or interpretation. All ref~ces to 
•seet:1on11 or "Sections" refer to the corresponding Section or Sections of this 
Agreeme.u.t unless otherwise specified. All words used in this Agreement 
shall be construed to be of such number as the circumstances require. 

(G) This Agreement and the Asset Purchase Agreement constitute the entire 
agreement bet'Ween the parties with respect to the subject matter of this 
Agreement and supersede all prior written and oral agreements and 
undemanding$ with re.5peet to the subject matter of this Agreement. This 
Ag,:eement may not be amended except by a written agreement executed by 
the parties. 

IN WI'INESS WHEREOF, the parties heieto have duly executed this Agreement as of the 
day and year first above written. 

'Scott Koestler, 
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-. 
LEASE 

This Lease is entered into between Shapley Development, LLC, a Mississippi limited 

liability company ("Landlordj, and Koestler, Inc., a Mississippi corporation ("Tenant"). 

In consideration of the mutual covenants and agreements contained herein, Landlord and 

Tenant agree as follows: 

1. Qmn. On the terms of this Lease, Landlord leases and demises to Tenant the land 

described in Exhibit A hereto, together with all improvements, additions and appurtenances and 

fixtures collectively C-Premises"). The exhaust hood and fire system ('o/k/a Venta-Hood) is a 

fixture and part of the Premises. 

2. Ifilm. The primary term of this Lease shall commence on July ·11, 1998 and shall 

expire on June 30, 2008. Tenant shall have the right to renew this Lease for one additional 

consecutive term of ten years beginning on July 1, 2008 and expiring on Jtme 30, 2018 by giving 

notice as pro'1ided herein to Landlord before December 31, 2007. (The primary term and 

renewal term are sometimes herein collectively "Term"). 

3. Rent. During the primary term, Tenant shall pay to Landlord rental at the fixed 

rate of $10,000 per month. No rental shall be due for the period begiDning on the effective date 

of this Lease and ending on July 31, 1998. The first rental payment will be due on August l, 

1998. The rental during the renewal tenn shall be at the fixed rate of S l 0,000 per month plus an 

increase equal to the percentage increase in the Bureau of Labor Standard's Consumer Price 

Index for all Urban Consumers (CPI-U) from the figure for April 1998 of 162.5 to November, 

2007. For example, if the CPI-U increases from 162.5 to 178.75 for November 2007, an increase 

of ten percent, the monthly rental during the renewal tenn also will increase by ten percent, from 

$10,000 per month to $11,000. Ifthe Bureau of Labor Standards replaces the CPI-U ¥.ith 
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another measure of inflation, the parties will use this replacement measure of inflation. If the 

Bureau of Labor Standards no longer exists or ceases to publish CPI-U or any replacement 

measure, then Landlord may pick another reasonable measure of inflation. (The rent durl.ng the 

primary ten:n and the rent during the renewal term are sometimes hereafter collectively "Rent"). 

Tenant covenants not to assert any counterclaim in an action for Rent except comP1:11socy 

counterclaims as defined by the Mississippi Rules of Civil Procedure. All installments of Rent 

shall be due in advance on the first day of evezy month during the Term. Landlord's obligations 

under this Lease are not conditions to Tenant's obligation to pay Rent. Tenant shall not be 

entitled to set-off any obligations of Landlord to Tenant against the Rent. If any installment of 

Rent shall be more than fifteen days late, Landlord shall be entitled to (a) collect a late payment 

fee of $400.00 for each late instalhnent, which late payment fee shall be immediately due and 

payable and/or (b) collect interest at the rate of fifteen pexeent on the late installment from the 

time the installment is due until paid. This late payment fee and all accrued interest shall be due 

upon demand by Landlord, but if Landlord does not make demand, shall be due upon the first 

day of the next month. All Rent and any late payment or interest shall be payable to Landlord at 

the address provided herein for notice. This late payment fee and interest are the parties' best 

estimate of the amount necessary to compensate Landlord for the loss caused by Tenant's failute 

to make timely payment of Rent and are not penalties or liquidated damages. If the Term 

commenees on a day of a month other than the first day, or if it terminates on a day other than the 

last day of a month. the Rent for that month shall be prorated. 

4. Use of Premises. Tenant shalJ continue the current use of the Premises only as a 

restaurant and shall not use the Premises for any other purpose without Landlord's consent. 

Page-2-
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Tenant shall not allow the Premises to be used for any nude, semi-nude or exotic dancing or 

other adult entertainment Tenant has been provided with a copy of a Declaration of Reciprocal 

Easements and Use Restrictions recorded in Book 409 at Page 1, which instrument affects the 

use of the Premises. 

5. Condition of Premises. Tenant has illspected the Premises and accepts the 

Premises etas is». Landlord has not made any representations or wan-anti.es to Tenant about the 

condition of the Premises. Tenant disclauns reliance on any representations or warranties of 

Landlord or any agents of Landlord regarding the condition of the Premises. 

6. Utilities. Tenant shall be responsible for ptovidmg and paying for all electricity, 

water, gas, cable television, sacitary sewer and any other utilities to Premises. J'enant shall 

contract for all utilities in its own name and provide its own deposit or bond as required by the 

respective utilities. Landlord shall be entitled to a refund on its existing deposits or bonds put up 

by Landlord. Landlord shall cooperate with Tenant in transferring the existing utilities to 

Tenant's name. Tenant is familiar with the type and volume of utilities necessary to operate the 

Premises as currently operated. Tenant's failure to have all utilities necessary to operate the 

Premises for the use permitted herein shall not be a defense to Tenant's failure to pay Rent. 

7. Taxes. Landlord will pay all ad valorem taxes and any special assessments 

assessed to the Premises. Tenant shall pay to Landlord one-half of the amount of any increase in 

the amount of ad valorem taxes and special assessments assessed to the Premises over the taxes 

assessed to the Premises for the calendar year 1997. For example, if the taxes assessed for 1998 

are $1,000 more than the taxes for 1997, Tenant shall pay to Landlord $500 as Tenanf s one-half 

share of this increase. If the taxes for 1999 are $1,500 more than the taxes for 1997, Tenant shall 
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pay to Landlord $750 as Tenant's one half share of this increase. Tenant's one-half share of the 

increase shall be due upon demand by Landlord. Tenant shall be entitled to reasonable 

documentation of the amount of the truces. Landlord may pay the taxes in installments as 

provided in Section 27-41-1 of the Mississippi Code Annotated. Landlord shall not be 

responsible for any other taxes assessed to the Premises or to Tenant, in.eluding bu~ not limited to 

sales tax. Tenant will pay ad valorem taxes assessed to Tenant's property located on the 

Premises. 

8. Alterations. Tenant may not make any material alterations or improvements to 

the Premises without Landlord's prior consent, which consent shall not be unreasonably 

withheld, except that Tenant may make any alterations required by law or by ~y governmental 

authority without Landlord's permission. All alterations shall be in compliance with all 

applicable local ordinances, including the Building Code and zoning ordinances of Ridgeland, 

Mississippi. Any review by Landlord of any proposed alterations shall be for Landlord's benefit 

only and the parties disclaim any duty of Landlord to review proposed alterations for the benefit 

of Tenant or Tenant's customers or employees. 

9. Compliance with La,w. Tenant shall at all times comply with all applicable laws 

in its use of the Premises. Tenant shall not tolerate any illegal activities on the Premises, 

including but not limited to the sale of illegal drugs. If any alterations must be made to the 

Premises to comply with changes in the law after the date of execution of this Lease, Tenant shall 

have the responsibility for making the change. Without limiting the foregoing, Tenant will 

comply with all applicable environmental and waste disposal laws ("Environmental Laws"), 

including but not limited to the Comprehensive Environmental Response, Compensation and 
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Liability Act, 42 U.S.C. § 9061> et. seq., the Resource Conservation and Recovery Act, 42 

U.S.C. § 6901, et. seq., and the Mississippi Solid Waste Disposal Law, Miss. Code Aon.§ 17-

17-1, et. seq. Tenant shall be responsible for disposing of all waste and garbage. including used 

cooking grease, from the Premises in a manner that complies with all Enviromnental Laws. 

Landlord and Tenant shall notify the other as soon as reasonably possible of any n~ce by the 

Department of Environmental Quality or any other federal, state or local authority of any 

possible violation of any Environmental Laws or the presence of any hazardous, toxic or other 

harmful wastes on the Premises other than those permitted by law. Tenant will indemnify, 

defend and hold harmless Landlord from any loss, damage or cost of any nature arising out of or 

related to any violation by Tenant or Tenant's contractoIS of any Environmen~ Laws. Tenant's 

obligation to indemnify Landlord shall survive the texmination of this Lease. 

10. Licenses. Tenant shall be responsible for obtaining all licenses and permits 

required to operate the Premises, including but not limited to a license from the Mississippi 

Alcoholic Beverage Commission. Landlord shall coope.mte with Tenant in transferring existing 

permits or obtaining new permits. Tenant is knowledgeable about the peon.its and licenses 

needed to operate the Premises as it is currently operated. Tenant's failure to obtain or maintain 

the licenses or permits necessary for the use permitted herein shall not be a defense to Tenant's 

failure to pay Rent. 

11. Maintenance. Tenant shall keep the Premises clean and free from trash and shall 

provide cleaning and janitorial services to the building located on the Premises ("Building"). 

Tenant's obligation shall include changing all light bulbs, shampooing the carpet and polishing 

wood flooIS. Tenant shall pay for maintaining the existing landscaping and for installing and 
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maintaining any new landscapmg. At the end of the Tenn, Tenant shall surrender the Premises 

to Landlord in substantially the same condition as when the Tenn be~ reasonable wear and 

tear excepted. 

12. R,smairs. Landlord shall make all structural repairs to the Premises that cost in 

excess of $50.00, including J"epairs to the foundation, walls, root: parking lot and l~gb.t fixtures on 

the outside of the building, provided that such repairs are not made necessacy by the neglige.nce 

or intentional acts of Tenant or Tenant's employees, contractors or vendors. Land.lord shall use 

its reasonable best efforts and shall cooperate with Tenant to mjnjmize the disruption to Tenant's 

business while making such repairs. Landlord's obligation to repair shall not include replacing 

light fixtures, plumbing fixtures and other movable parts on the inside of the Building that need 

replacement because of normal wear and tear, the obligation to replace these :fixtures being 

Tenant's obligation. Te.nant shall replace such fixtures with fixtures of similar quality or better. 

Tenant shall have the obligation of repairing and replacing all furnishings and all bar and kitchen 

equipment, including equipment that roay have become affixed to the Premises. Tenant shall 

repair, replace and maintain the plumbing system and any blockage of the plumbing system from 

the meter. Landlord shall repair, replace and maintain the plumbing system from the meter to the 

public sanitary sewer lines. Tenant shall have the obligation of unstopping clogged commodes. 

Tenant shall have the obligation of replacing or repairing any broken glass, including windows 

and mirrors. Tenant shall be responsible for the ordinary maintenance of the Venta-Hood. 

Provided that such repairs are not made necessary by Tenant's failure to maintain or the 

negligence oftbe Tenant or Tenant's employees, Tenant shall pay the first $1,000 per calendar 

year ofrepairs to the Venta-Hood and Landlord shall pay any amount in excess of$1,000. 
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Landlord shall pay the cost of replacing the Venta-Hood, provided thet replacement is not due to 

Tenant's failure to maintain or the negligence of Tenant or Tenant's employees. Latidlord shall 

maintain and repair the sign for the resta\Jmlt on Centre Street. If Landlord's obligation to repair 

requires Landlord to make repairs in the last six months of the primary or renewal term that in 

the aggregate will, in Landlord's reasonable judgment, exceed ten percent of the v~ue of the 

Premises, then Landlord may terminate this Lease rather than make such repairs, and neither 

party shall have any further obligation to the other. 

13. Air Conditionjng,.S.xstem. The air conditioning, heating and ventilatioJ1 system 

(HV AC) is part of the Premises. Tenant shall have the responsibility for regular maintenance of 

the HV AC system, which responsibility includes but is not limited to replacing the filters on a 

regular basis as recommended by the manufacturer and having the HV AC system examined and 

serviced at least twice a year by qualified pt0fessional technicians pursuant to a service contract 

If the HV AC system needs repairs beyond regular maintenance, and if Tenant has met its 

obligation of regular maintenance as provided in the preceding sentence, then Tenant shall be 

responsible only for the first $500 of each repair with an annual cap for all repairs of $2,000 and 

Landlord shall be responsible for the cost of such repairs in excess of $500 per repair and $2,000 

annually. If Tenant has not met its obligation of regulax maintenance of the HV AC system as 

provided here~ then Tenant shall bear all of the costs of repairing the HV AC system. 

14. Destruetjon. If the Premises are damaged or destroyed by fire or other casualty, 

Landlord shall repair or rebuild the Premises to the same or better condition as existed 

immediately prior to such fire or casualty. Landlord shall commence restoration of the Premises 

as soon as reasonably possible and thereafter proceed with diligence to complete suCh restoration 
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as soon thereafter as is practical. Tenant shall continue to pay Rent during the restoration of the 

Premises. If dµring the last two years of the Term the Premises are damaged by fire or other 

casualty such that the cost of repairing or rebuilding the Premises because of damage by fire or 

other casualty exceeds twenty-five percent (25%) of the value of the Premises, in Landlord's 
. 

reasonable judgment, then Landlord may tenninate the Lease and neither party �~� have any 

further obligation to the other. Landlord's liability under this paragraph shall be limited to the 

proceeds of the property insurance cai:ried by Landlord as provided herein. 

15. Property Insurance. Landlord will keep in force throughout the Term property 

insurance insuring the Premises against loss by fire or other casualties in amounts customacy for 

commercial property of this type. Tenant shall obtain business interruption ~urance in an 

amount sufficient to pay the Rent to Landlord during any rebuilding or restoration. Such 

property insurance shall be on general commerdal fonns and shall be with companies that ate 

rated A- or better in the most cUITent issue of Best's Insurance R~orts. Landlord shall furnish 

Tenant certificates of such insurance within ten days after request by Tenant If Landlord shall 

not comply with the provisions of this paragraph, then Tenant, in addition to any other remedies 

it may have, shall have the right to ob~ the insurance required by this paragraph, and in such 

event, Landlord agrees to pay the premium for such insurance plus, at Tenant's option, a fee to 

Tenant of ten percent of the premium to reimburse Tenant for the time and expense of obtaining 

this insurance. 

16. Liability Insurance. Tenant shall keep in force throughout the Term one or more 

policies of commercial general liability insurance with coverages of not less than Two Million 

Dollars ($2,000.000.00) per occurrence. Tenant' s li~bility insurance policy will cont.ain.coverage 
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of liquor liability with funits of not less than One Million Dollars ($1,000,000.00) per 

occurrence. This liability insurance policy shall be endorsed to show Landlord as an additional 

insured. Such liability insurance shall be on general commercial forms, shall be with companies 

that are rated A- or better in the most current issue of Best's Insurance Rtworts, and shall provide 

that it cannot be canceled or the policy limi1s substantially z:e<iuced without at least_thirt:y days 

notice to Landlord and shall otherwise be reasonably satisfactory to Landlord. 

17. Ix.ansfer of Landlord, s Interest The term 11Landlord11 shall mean only the owner 

of the Premises at the time of this Lease. In the event of1ransfer of ownership by such owner of 

its interest in the Premises and the assumption by the new owner ofLandlord,s obligations under 

the Lease. the original owner shall be automatically released and discharged frc)m any obligations 

hereunder. No such transfer and release shall be effective as to Tenant until notice is given to 

Tenant as provided herein. 

18. Waiver of Subrogation. Landlord and Tenant hereby release each other and their 

respective agents, officers and employees from any and all llabtlity or responsibility to the other 

or any person claiming through or under them by way of subrogation or otherwise for any loss or 

damage to property caused by fire, acts of God or any other perils or risks insured against ( or 

required to be insured against herein) by any policies of insurance covering the Premises. Lessor 

and Lessee each shall notify their present and future insurers that it has waived subrogation 

against the other. Each party's waiver is subject to the consent of the other party's insurer. 

19. ~-Tenant shall not commit waste to the Premises nor cause a nuisance to any 

neighbors of the Premises. Tenant shall not desert the Premises nor vacate the Premises for more 

than twenty consecutive days unless Tenant or Landlord is remodeling or repairing the Premises. 

Page-9~ 

Bl 'd 006 ·oN 



20. Indemnity. Tenant shall indemnify, defend and hold harmless Landlord from and 

against any and all suits, claims, actions. damages. liability and expense (including attorney's 

fees) in connection with loss of life, personal injury and/or damage to property arising from or 

out of the occupancy or the use by Tenant of the Premises or caused in whole or in part by the 

acts <>r omissions of Tenant, its agents or employees. 

21. Securill, Tenant shall have the obligation to provide security at the Premises and 

to protect Tenant1s customers and employees from criminal acts. 

22. Assignment and Subletting. Tenant may not assign or sublease all or any pan of 

the Premises to another party without Landlord's written consent, which consent shall not be 

unreasonably withheld. No assignment or subletting shall release Tenant from.any obligation 

hereof without Landlord's agreement. The sale of a majority (in the aggregate) of stock of 

Tenant from the owners on the effective date of this Lease, or the merger of Tenant into another 

cor:pora1ion or other entity in which Tenant is not the surviving entity, shall be deemed to be an 

assignment of this Lease for which Landlord's consent is required. The Landlord's consent to an 

assignment or sublease is a condition to the validity of any assignment for which Landlord's 

consent is required. Without Landlord's permission, Tenant may assign this lease to another 

entity wholly owned by Tenant, provided that Tenant remains liable for its obligations hereunder, 

and such assignment shall not be effective as to Landlord until notice is given to Landlord. 

23. Inspection. Landlord or its agents may enter the Premises during Tenant's normal 

business hours and after reasonable notice to Tenant to inspect the Premises. Landlord and its 

agents will use their reasonable best efforts to avoid any disruption of Tenant's business. 

24. Estop,pel Certificates. If Landlord detennines to encumber the Premises with a 
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mortgage, Tenant, at Landlord's request, will complete any reasonable estoppel certificate 

requested by Landlord's mortgage. 

25. ~9ndemnatjon. If any part of the Premises is condemned or taken by eminent 

domain or deed in lieu of eminent domain to an extent that co:nstitutes permanent., material, 

substantial and adveISe effect on Tenant's business at the Premises, then Tenant m~y elect to 

tenninate this lease as of the date of vesting of title in the condemning authority. If Tenant elects 

to termioate, Landlord shall be entitled to the condemnation award except the part (if any) 

attributable to Tenant's tangible property. If Tenant does not elect to terminate this Lease. then 

Landlord shall restore the Premises as soon as reasonably possible and Tenant shall pay to 

Landlord Tenant's share of the condemnation award (if any) to be applied to tb.e cost of restoring 

the Premises. 

26. Liens. Neither party sh.all have the power to subject the other's interest in the 

Premises to the liens of mechanics or materlalmen. Both Landlord and Tenant shall have the 

obligation to remove any such liens filed against the Premises or to provide the other with a bond 

against any such lien in form and amount reasonably satisfactoey to the other. 

27. Events of Default. The following events shall be considered to be events of 

default under the Lease: 

(a) Tenant shall fail to pay any installment of Rent and such failure shall continue for 

a period of thirty days; 

(b) Tenant shall £ill to comply with any term ofthis Lease, other than payment of 

Rent, and shall not cure such failure within thirty days after written notice thereof by Landlord, 

except that if such failure to comply is not, by its nature, capable of being cured within thirty 
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days, Tenant shall not be in default if Tenant commences cure promptly and pursues cure 

diligently to completion; 

(c) Tenant shall file a petition for bankruptcy or an involuntary petition shall be filed 

against Tenant and not dismissed within sixty days after filing; 

(d) Tenant shall be in default under the tenns of the promissory note re~erenced. in the 

Asset Purchase Agreement of even date herewith between Tenant and Shapley's, Inc.; 

( e) Tenant shall default under the terms of any financing secured by any part of 

Tenant's equipment located on the Premises or Tenant's leasehold interest in the Premises; 

(f) The execution upon or seizure under authority of any legal proceeding of all or 

substantially all of the personal property of Tenant used in the operation of the.Premises; 

(g) The appointment of a receiver or trustee for all or substantially all of Tenant's 

assets; 

(h) The institution of forfeiture proceedings against Tenant's interest in the Premises 

because of the sales of illegal drugs or other illegal activities at' the Premises or multiple arrests at 

the Premises that make the institution of such proceedings, in Landlord's reasonable judgment, 

likely. 

28. Remedies. Upon the occurrence of an event of default, Landlord shall have the 

option to pursue one or more of the following remedies without the necessity fox any additional 

notice, demand or hearing whatsoever: 

(a) Terminate this Lease, in which event Tenant shall immediately surrender 

the Premises to Landlord, and if Tenant fails to do so, Landlord may enter upon and take 

possession of the Premises and expel and remove Tenant and change the locks, without being 
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liable for prosecution or any claim for damages therefor; and Tenant agrees to pay to Landlord 

on demand the amount of all loss and damage which Landlord may suffer by reason of such 

termination. including loss ofR.ent for the remainder of the Term. At Landlord's option the 

balance of the Rents for the remainder of the Tenn shall become immediately due and payable . 
. 

If Landlord elects to relet the Premises and receive the rent therefor, then Tenant agrees to pay 

Landlord on demand any deficiency that may arise :from such reletting, including reasonable 

costs of reletting. 

(b) Without terminating the Lease, expel or remove Tenant from the Premises, 

change the locks, and relet the Premises. Landlord shall not be liable for prosecution or any 

claim for damages or trespass therefor. Tenant shall continue to be liable to pay the Rent in 

installments as provided herein but shall be entitled to a credit for any rent that Landlord receives 

from relettiog the Preurises, net at all of Landlord's reasonable expenses including cleaning and 

preparing the Premises for reletting and pay any brokers commission to locate another tenant 

Landlord shall have the obligation to exercise good faith in trying to find a replacement tenant, 

but shall have no further obligation to mitigate it.s damages. In no event shall the leasehold estate 

merge with Landlord's ownership of the Premises. 

( c) Enter upon the Premises without being liable for prosecution or any claim for 

damages or trespass therefor and without terminating the Lease. and do whatever Tenant is 

obligated to do under the terms of this Lease. Tenant agrees to reimburse Landlord on demand 

for any reasonable expenses which Landlord may incur in thus effecting compliance with 

Tenant's obligations. 

Pursuit of any of the foregoing remedies shall not preclude pursuit of any of the other 
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remedies herein provided or any other remedies available to Landlord by law or agreement, nor 

shall ptn'su.it of any remedy herein provided constitute a forfeiture or waiver of any Rent due to 

Landlord hereunder or any other dam.ages occurring to Landlord by reason of the violation of any 

of the terms, provisions and covenants contained herein. Landlord's acceptance of Rent following 

-
an event of default hereunder shall not be construed as a waiver by Landlord of the default 

Landlord shall not be required to exercise it.s remedies under this Lease as a condition to the 

enforcement by Shapley's, Inc. of the promissory note referenced in the Asset Purchase 

Agreement of even date herewith betWeen Tenant and Shapley's, Inc. Forbearance by Landlord 

to exercise one or more of the remedies herein provided shall not be construed to be a waiver of 

default Tenant shall be liable to Landlord for all reasonable expenses and loss. of any nature to 

Landlord resulting from T~t's default, including but not limited to Landlord's reasonable 

attorneys' fees. 

29. Qy.iet Enjoyment. Upon compliance with the terms of this Lease, Tenant may 

peaceably and quietly have, hold and enjoy the Premises during the Term. 

30. Riibt of First Refusal. Tenant shall have the right of first refusal to purchase any 

part of the Premises. If at any time during the Term Landford shall decide to sell all or any part 

of the Premises, Landlord shall first offer said parcel to Tenant at the same price and on the same 

terms and conditions as Landlord will offer to sell the parcel to a third party. Landlord shall 

notify Tenant in writing of its decision to sell and of its price and other tenns and conditions of 

sale by written notice to Tenant at the adchess for notice specified herein. Tenant sba.11 have ten 

days from the written notice to agree to purchase the parcel on the specified terms. If Tenant 

does not agree to purchase on the specified terms or does not reply within said ten-day period, 
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Landlord then may sell the parcel to a bona fide third party without further obligation to Tenant. 

31. Holding Over. At the termination of this Lease, Tenant shall yield up immediate 

possession to Landlord. In the event of any holding over, Tenant shall be considered a tenant at 

will and the hold-over tenancy may be terminated at any time by Landlord upon five days notice. 

During the hold~over period all of the terms of this Lease shall apply, except that ~e rent will be 

$20,000.00 per month. No holding over will operate to extend this Lease. 

32. Brokm. This Lease was brought about by direct negotiations between Landlord 

and Tenant and no broker was in'Volved or is entitled to any commission as a result of this Lease. 

33. Am>licable Law. The laws of Mississippi will govern this Lease without regard to 

Mississippi's choice of law rules. The prevailing party in any litigation shall be entitled to 

recover its attorneys fees. 

34. Amendment. This lease represents the entire agreement of the parties with regard 

to its subject matter and may not be amended except by an instrument in writing signed by 

Landlord and Tenant 

35. Successors and Assigns. This Lease shall be binding upon and inure to the benefit 

of the parties' respective successors and assigns. 

36. Notice. Any notice required to be given herein shall be given in writing by 

c.ertified mail to the addresses below and shall be deemed to have been given when mailed . 
. 

Either party may specify another address for notice by giving notice as provided herein. 

Shapley Development, LLC 
174 Butler Drive 
Ridgeland, MS 39157 
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Koestler, Inc. 
404 Shadowood Drive 
Ridgeland, MS 39157 

-. 

With a copy for inforxoational purposes to: 

J. Chadwick Mask 
Campbel}, Delong, Hagwood & Wade 
Post Office Box 1856 
Greenville, MS 38701 

In witness whereof, Landlord and Ten.ant. acting by and through their duly authorized 

representatives, have executed this Lease on the dates below their respective signatures, and 

effective on July 11, 1998. 

006 ·oN 

Shapley Development, LLC 

By:~~-~---~--
Mark Shapley, its President 

Date: July _ __, 1998 

Koestler, Inc. 

By: __________ _ 
Scott Koestler, its President 

Date: July _ __, 1998 
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A parcel of laud corrt:aioing 1.S1S7 acres, more or less,~ and being situated ht Lot 3 of Block 
34 and in Lot 6 of Block 32 of Highland Coloey. a so.bdi:vision. the map or plat of which is recorded 
in the ChancezyRecords of Madison County a1·Carrton. Missiuippi, in Section 31, Township 7 
Nonht Range 2 Bast, and beJng more particularly described by metes and bounds ·as follows, to-wit: 

Commence at the~ comer of1At3 ofl3loc:k34ofthe said Highland Colony and run thence 
North 00 degteCS 18 minutes 31 seconds Bast for a distance of 660.87 feet to the ·northem tight of 
way line of Centre' Street; thence Soudi 89 cle,r= S7 minutes S4 ·seconds Bast ibr_a distance of 
40.20 feet aloDg the saidnorthmuight of way line of Crmre' Street; thence ran S4.95 £eet along the 
me of a489.o toot radius curve to the right along the saidNmthmu:i~ofwayline, aid am ha.ving 
aS4.92foot chont which beam Sollfh.86 desrees 41 mimttcs 08 seconds Bast; thence ran 102.70 feet 
along the arc of a.480.0 ibot radius carve io thetigbt a1cmg the said north.em right of way 1me, said 
. arc having a 102.SO foot chord whic;h bears ·south 77 degrees l6 miJJtttffl 37 seconds Bast; thence 
North 47 degrees 11 mmutes 59 seco,:ids West for a distaace of 33.36 feet a1cmg a right of way flare; 
thence North 00 �~� 2S rnisnites 34 seconds Bast for a distance of267.89 feet along the eastern 
right otway line of Wilson Drlvc; 1hencc leave said eastem. dgbt of way line and tun South 86 
d.egr= 49111io11res 17 seconds Bast for adistanco of 138.20 feet to 1hc POINT OF BEGINNING 
for the parcel herein described; thence South Of degree 34 minutes 51 seconds West for a distance 
of 167.40 feet; thenceSouth07 d.egr=42rninutes23 SCCODdsWestfora~of89.11 feet; 
tb.ence South 26 degrees 24 mmates S4 seconds West!or a distance of 64.42 feet to the said notthem 
tight of way line of Cezitre• Street; 1h=ce nm 251.65 feet alcmg the are of a 480.0 foot radius curve 
to 1herigbt along the saidnortbmtnght of way line, saidarcbavmg a248.78 foot chard wblch bem 
South 46 degrees 58 mio11tes 36 seconds Ease; thence South.31 degrees 57 minutes 26 seconds Bast 
for a distance of 40.83 feet along 1he saidncmhem tisht of way Unc; 1hence leave said nonhemrlght 
of way line of Centre' Street and nm North 58 degrees 02,nhrntes 34·seoonds �~� for a·distance of 
17.72 feet; thence North 13 degrees 34 minutes 02 seconds West for a distance of94.6S �~� thence 
North 18 degrees 33 tnhmtes 3g seconds West for a distance· of &Al !eeti thence North 14 degteeS 
07 tninutes 31 secoJlds Bast ibr a distance of 98.35 feet; thence North 09 degrees 30 mirortes 00 
seconds Pst for adistanceof71.76 feet; thence North 09 d.egr= 44 mfnntes 24 seconds West for 
a distance or 1SS.66 feet; 1henee North 14 degtees 15 minutes S6 seconds West 1or a distance of 
24.92 feet; thence Nodh 86 degrees 49 minnte$ 17 seconds West for a distance of 13S.80 feet to the 
POINT OFBEGJNNING. 

9£ 'd 006 'ON 

EXDDJ:T A 
Page 1 of 2 



A parcel ofland containing 0.8921 acres, more or less, lying and being situated in Lot 3 of Blook 
34 and in Lot 6 ofBlock 32 of Highland qolony, a subdivision, the map or plat of which is recorded 
in the Chancery &cords of Madison Co~ at Canton, Mississippi, in Section 31, Township 7 
North. Range 2 Bast.~ being more particulatly descabed by metes and bounds as follows, to-wit 

Commence at the Southwest corner ofLot3 ofBtook34 of the said Highland Colony and run thence 
Noi:th 00 degrees 18 minutes 31 seconds Bast for a distance of 660.87 feet to the Npnhem·right of 
way line of Centre' S1teet; thtmce Soll1h 19 degrves 57.minutc,; 54 seconds East f'or a distance or 
40.2Q feet alo12g the said Northem right of way line of Cemrc' Street; thence nm ~4.9~ feet along· -
the arc o(a 480.0 foot radius curve to the right along fbe said Northern right of way line, said arc 
ha,ving a S4.92 foot .chord which bears South 86 degrees 

0

41 minutes 08 seconds Bast; thence run 
102. 70 feet along'the are of a 480.0 .foot radius carve 1o tho right along tho said. Northern right of 

· way line, said arc having a 102..SO foot chord which bears South 77'degrces t~ minut~ 37 seconds 
East to the POINT OF BE~G for the parcel herein descn"bed; thence North 47 degrees 11 · 
minutes 59 seconds West lor a distance of 33.36 feet along a rlgbt OfwtrJ flare; thence 'Nortli'.l)O .. 
degrees 2S minutes 34 seconds P.ast fot �~� �~� of267.89 feet along the eastern right of way line 
of Wilson Drive; thence leave said eamem right of way line and nm Soutli 86 degrees 49 minutes 
17 seconds East for a distauce of 138.20 feet; 1bcnce South 01 degree 34 minutes S 1 seconds West 
for a distaDce of 167.40 feet; thence South 07 degrees 42 minutes 23 seconds West for a distance of 
89.11 feet;-thcncc South 25. degrees Uminutd'S4 seco11ds West for a distance of 64.4i· feet to tlie · 
said north.em right of way lino of Ce.atrc' SU'eet; thence run 76.67 feet &Jong the arc of a 480.0 foot 
·radius curve to ~e teil: along the said northem tight of way line, said are hmDg a 7.6.SS foot chotd 
which bears North 66 de~ 34 minutes 19 seconds 'Yest to the POINT OF BEGINNIN~ • . 
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" DEC. 2. 2008 4:02PM NO. 901 -· · · · - # 

FJBST AMENDMENT TO LEASE 

TiilS FIRST AMENDMENT TO LEASE (this "First Amendrnenf'.), dated as of 
Februaxy 1, 2008 (the ''Effective~"'), is entered into by and between Shapley 
Development, LLC, a Mississippi limited liability company ("Landlord"'), and Koestler, 
Ine., a Mississippi cotporation ("Tewmf'). 

WHEREAS, Landlord and Tenant ate parties to that certain Lease, effective July 
11, 1998 (the "Lease"'), and Landlord and Tenant desire to amend the Lease to extend its 
term pursuant to Section 34 of the Lease; 

NOW, THERFORE, in consideration of the mutual covenants and agreements 
contained in this Fust Amendme.ut. Landlord and Tenant agree as follows: 

A. Section 2. of the Lease is hereby deleted in its entirety and replaced with the 
following: 

"2. 'remi. The primary term of this Lease shall commence on July 11, 
1998, and shall expire on June 30, 2008. The term of this Lease shall 
automatically extend for a renewal term of five (5) years, commencing on July 1, 
2008, and ending on June 30t 2013. Tb..e temJ. of this Lease shall automatically 
extend for a renewal term of :five (5) years, commencing on July l, 2013, and 
expiring on June 30, 2018, unless Temmt provides Landlord with notice of intent 
to terminate this Lease pursuant to Section 36 no later than July 1. 2012. The 
primary term and any renewal term are sometimes collectively referred to in this 
Lease as, the ··Tegn .. :· 

B. Section 3. of the Lease is hereby deleted in its entirety and replaced with the 
following: 

"3. Rent. During the primary term, Tenant shall pay to Landlord rental 
at the fixed rate of $10,000 per month. No rent.al shall be due for the period 
beginning on the effective date of this~ and ending on July 31, 1998. The 
first rental payment will be due on August 1, 1998. During the renewal term 
commencing July 1, 2008, Tenant shall pay to Landlord rental at the :fixed rate of 
$13,000 per month. During the renewal tetm commencing July 1, 2013, if 
applicable, Tenant shall pay Landlord rental at the fixed rate of $13,000 per 
month, plus an amount per month equal 1o the greater of (a) one percent (1 %) or 
$130, or (b) the percentage incmtse in the U.S. Bureau of Labor Standard's 
· CoDSUtt1er Prioe Index for all Urban Consumers (CPI-U) from the figure for 
November2007 of210.177 totbefigureforMay2013. For example, ifthe CPI
U increases from210.77 forNovember2007 to 231.85 for May 2013, an increase 
often perceqt (100/o), the monthly rental during the renewal tenn commencing 
July 1, 2013, will increase by ten percent (10%), from $13.000 per month to 
$14,300 per month during such renewal term. If the U.S. Bureau of Labor 
Standards replaces the ~I-U with another measure of inflation, the parties will 
use this replacement measure of inflation. If the U.S. Bureau of Labor Standards 
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no longer e,cists or ceases to publish CPI-U or any replacement measure, then 
Landlord may pick another reasonable measure of inflation. The rent during the 
primary term and any renewal tetm are sometimes collecti'vely refecred to in this 
Lease as, the "Rent". 

All installments of lumt during the primary term shall be due in advance 
on the first (1st) day of evezy month. All installments of Rent during any renewal 
term shall be due in advance on the fifth (5th) day of every month. Landlord's 
obligations under this Lease are not conditions to Tenant's obligation to pay Rent 
Tenant shall not be entitled to set-off any obligations of Landlord to Tenant 
against the Rent. Tenant covenants not to assert any counterclaim in an action for 
Rent except compulsocy cotmterclaims as defined by the Mississippi Rules of 
Civil Procedure. If any installment of Rent shall be more than fifteen (15) days 
late during the Te.rm, Landlord shall be entitled to (a) collect a late payment fee of 
$400.00 for each late installment, which late payment fee shall be immediately 
due and payable and/or (b) collect interest at the rate of fifteen percent (15%) on 
the lat.e installment from the time the installment is due until paid. This late 
payment fee and all accrued interest shall be due upon demand by Landlord, but if 
Landlord does not make demand, shall be due upon the first (1st) day of the next 
month during the primary term and upon the fifth (S1h) day of the next month 
during any renewal tenn. During the primary term, all ~nt and any late payment 
or interest sball be payable to Landlord at the address of Landlord then in effect 
under Section 36. During any renewal tezm, all Rent and any lat.e payment or 
interest shall be payable to Landlord by direct deposit to the account of Landlord 
as may be designated by Landlord to Tenant from time-to-time in accordance with 
Section 36. This late payment fee and interest are the parties' best estimate of the 
amount necessaiy to compensate Landlord for the loss caused by Tenant's failure 
to make timely payment of Rent and are not penalties or liquidated damages. If 
the Tenn commences on a day of a month other than the first day, or if it 
te:n:ninares on a day other than the last day of a month, the Rent for that month 
sball be prorated." 

C. Landlord and Tenant represent and warrant to each other as of the Effective Date 
that neither of them has knowledge of any breach of the Lease by the other party, 
or any claim for damages. Except as specifically provided in this First 
Amendment, the t.enns and conditioll.S of the Lease shall remain unchanged and 
continue in full force and effect. 

IN WITNESS WHEREOF, the undersigned authorized representatives of 
Landlord and Tenant have executed this First Amendment as of the Effec · Date. 
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